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The Telerommmications Resellers Association ("'IRA" or "Association"), by its

att:orreys, am pursuant to Section 1.415 ofthe Commission's Rules, 47 C.ER § 1.415, hereby

submits its Reply Comrrents in response to the Seconl Further NOOce of PrqJosed Rulermking

in CC fuket No. 94-1, the Further NOOce ofPrqJosed Rulermking inCC fuket No. 93-124,

am the Secom Further Notice ofPrqJosed Rulermking inCC Ikket No. 93-197 (collectively,

the "FNPRM") released SqKenrer 20, 1995 am the initial COIIIrents filed in this proceeding.

L INIKDU~

The COIIIreIXs that have been filed in this proceeding represent tx>larized views of the

issues presented in the FNPRM. PtqxJrents ofthe primny~ viewpoints - the price cap

local exchange carrier ("LEC") interests, on the ore bani, am the oon-lEC connrenters,

it£luding local Cl1StOIrers, purchasers of access services, am pctertial am existing cotqJetitors

of the LEes, on the other - seem to 00se their respective submissions on two entirely different

sets of facts am assun¢ons, so divergent are the views presented.
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In sifting through the sulNanrial vohnre of tmterial that has been am will be presented

inthis proceeding, the Conmission slnJId consider the uroerlying interests ofeachcomrrenter,

what pecuniary or ether interests rmy be potentially berefitted am potentially harrred by the

proposed reforms (am to what exteIt), am finally am mJSt itq:Jortantly, which views mJSt

closely represeIt the "public interest" which the Corrmission was chartered to protect.1 After

close examination, it will becorre ~It that the positiom taken by the lEC comrrenters

reflect only their own self-interest in ImXimizing profits, limiting corqJetition, am preserving

their market power. AdqJtionofthe positiom advaoced by the lEC COIl1lIlrters would disselVe

the public interest am berefit only the price cap l.ECs; therefore, for the IIDSt part, those

positions should be rejected.

n. AlG.JMNf

A. TheV.l\tioIitY<iNm-I.JJrCooII"*'s~ Qri.~1i1exi1ility
Wtlpj a SuM.. of Am.. Coa"811m inBdmD J\thIrfii.

Perhaps the core issues presented in this proceeding are whether the proposed

relaxation of price cap regulation slnJId be coo:Iitiored on a showing of corqJetition in the

relevart lEC product ani geographic rrmkets, ani if so, whether sufficiem corqJetition exists

in any of those markets to justify granting such relief today. On these issues, the consemus of

the mn-lEC COIl1lIlrters is clear: No regulatory relief slnJId be granted in the abseoce of a

showing of rreaningful actual corqJetition in the product am geographic market for which

1 As the Connission has prqJerly recognized, "[i]n considering possible revisions
to the lEC price cap plan, our prinmy goo! will be to tmximize the beretits of the plan to
consuJ:retS am society, in accor<Iaoce with the~ ani requireIrents of the
Corrmmicatiom Act." Price Otp Perf()J"[)JlfG Review for Local ExclJcqe Carriers, CC
IkJcket No. 94-1, Frrst Report am Order, 10 Ee.c. Red. 8961 (1995) at 193.
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relaxed regulationis ptqJOSCrl; am iINlfficient COfi1Jetitioncurrentlyexists in theLECs' rmrkets

to justify relaxing regulation in any of those markets at this tirre.

lRAamtheother oon-LECCOllIm1ters have preseI1ed substaItial eviden:e inthe initial

COIIIrent rounl docurrenting the virtual absen:e of COfi1Jetition from l.EC geographic am pro­

duct rmrkets. Such evideoce reed rot re restated here, but it provides a stark contrast to IEC

doormday predictions of the inJ:nirent threat of errerging COfi1Jetition to their smvival.

In reality, rreaningful COfi1Jetition does rot row exist, oor will it ever exist unless the

Commission refraim from granting the I.ECs regulatory relief until COfi1Jetition has had an

cwxtunity to take root. If the Commission relaxes regulatory safeguards at this point, it will

practically guarantee that COfi1Jetition for traditional LEe setvices will rever exceed the rreager

levels existing tOOay, sioce the I.ECs will wield their rew flexibility to stifle COfi1Jetition through

predatory pricing, cross-subsidizationofCOfi1Jetitive setvices with revenues fromIIDIqX>ly ser­

vices, ani price squeezes ofpotential COfi1Jetitors that llllSt purchase IEC services to COfi1Je1e.

The 00ds that these predictions will rmterialize if the ptqJOSCrl relaxation of regulation

is adqXed in the abseoce of COfi1Jetition are worth betting on, sioce the l.ECs' track record of

anliCOfi1Jetitive rehavior, even umer a regulatory system desigred to restrict such rehavior,

inlicates the likelihood that they will act even rrore anliCOfi1Jetitively if given the opportlmity

in the fonn of lightered regulatory scrutiny, as explaired in greater detail in Section D, relow.

R A Cou,ftdve Chddist~Be~ W: MDet~ SJdd Be dE
DeftmiJdive Faior in~ WI.!de" dE I..FX:S Fie~
O."rfim At lAw.~ Relaxed Regn1ajjQL

The Commission has requested comrent on the criteria that it should use to rreasme the

extent of COfi1Jetition in various IEC product am geographic rmrkets if it deterInires that any
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or all of its prqnsed regulatory reforrm should be con:1itiored on a showing of COfi1ldition.

As with the other critical issues presented, the LEe parties am the oon-LEe conmmters are

1~ degrees aput.

The position taken by 1RA in its initial ConIret1s, am urged again here, is

representative ofthe oon-LEC position:2 The level ofcorqJetition should be rreasured pritmrily

by refereoce to market share, sioce that factor is the rrnst reliable imicator ofaetud, rather than

rrerely potential, corqJetition. As ore conmmter in this proceeding mted,3

[t]he ultiImte imicator of \\bether a I.EC faces real, rather than hypotretical,
corqJetition is whether potential COIq)etitors have gaired ani currently hold
significant tmrket share. . . . Market share reflects consurrers' actual purchasing
decisiom am thus provides stronger evideoce of the degree to which COfi1lditors
have successfully enteredthe tmrket, attractedcustoIrers, amre1:airm custoIrers
than do the other criteria identified in the NPRM.

Although SUWly am demmj elasticities are useful factors to consider, they should not,

as prqnsed by the Conmission am the I.EC parties, be relied on as the prinmy inlicia of

~tion. Demarxl elasticities might be a reliable IIEaSUre of~tion in the interstate

interexchange tmrket because residential subscribers gererally select only ore long-distarre

provider; but in the case of local service, COOSUIrer demmj for additional sources ofsupply tmy

reflect only a demmj for sources of reduniaocy, or SUJJ>1erreti:al setvice, not demmj for

alternative providers in lieu of the iInJIriJeIt LEes.

Supply elasticities are even less reliable imicators of corqJetition in the local

exchange/exchange access market. While corq:>eting or potentially corqJetitive providers my

2 See, e.g., ConIretts of Ture Warrer Comnmicatiom Holdings, I:r£., in this
proceeding (filed~ 11, 1995) ("Ture Warrer ConIret1s") at 33,51, 55-57.

3 Ture Warrer ConIret1s at 55.
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possess substartial capacity to hmfie custoIrer deJmtrj, if <trer buriers to corrp:titive eItry

exist, such as a lackof IlllIIiJer portability or lackofwbm:lled local retwork eletrent:s, then the

capacity rmy go untapped am rot iniicate the preseoce ofcorrp:tition. Nor should LEC pricing

practices re accorded significant weight in the amlysis, as a trem towdrd lowering rates could

as lWCh in:Jicate a practice of cross-subsidization or predatory pricing to block etrerging

corrp:tition (TRA's view) as it could iniicate a bona fide respome to corrp:tition (the

ComnissionILEC view).4

The positions of the lEC parties in this regard provide a vivid illustration of the

overanDitious, singleminled efforts to protect their IIDIqX>ly power am to ~rrerize the

ConInission into abdicating its statutory respomibility to protect the iWlic interest in the

process. For eX3ll1'le, the United States Telephcre Association ("USTA") has ptqJOSed that

the LEes should re accorded relaxed regulation without regard to corrp:tition. It has also

~ that LEes receive streamlired regulation when a tmrket is deetred corrp:titive, as

rreasured by deJmtrj am supply elasticities, am that a rrmket should re deetred corrp:titive

when a trere 25%of the pd:eItial custolrer ~ation has at least one alternative provider

available - not when the corrp:titor has a 25%tmrket share. In addition, it has ptqJOSed that

a price cap LEC be accorded oonlominant status when 50% of the LEC's custorrers have at

least one alternative provider available (not when the provider has a 25% rrmket share) am
when the LEC is in COfi1>lian:e with state requiretrents for qJening local exchange service to

corrp:tition. Such prqnsals can rot re taken seriously.

58.
4 Other COIlllreIlterS have echoed this view. E.g., Ture Warrer Cornrrents at 57-

- 5 -



IINead ofwish lists ofthe type prqx>sed by the l.EC COIIlI:renters, a reliable, rreaningful

COJllletitive checklist should be acqted to aid in the rreasuretrent of COJllletitive con:titions, as

prqx>sed by 'IRA in its initial COIIm~nts. Such a checklist, however, should reflect the

differen:e between elimination of barriers to p<XeItial COJllletition, am factors irmeating the

presen:e of actual COJllletition. The latter might justify relaxed regulation of ore-tiIre

IlDIq)Olists; the fonrer would surely mt.

The keystore of the Conmission's ptq)OSa1 to grant in;reased pricing flexibility to the

price cap LEes without a COJllletitive showing is the asSUlIl'tion that the grant of such relief

would inspire the LEes to price their seIVices closer to costs. FNPRM at 1 37. This

asstJlI1Xion is misplaced, am is contradicted by actual experien::e. Before the Commission can

cordude that relaxed regulation will serve the public interest by IIDtivating the price cap LEes

to price their services closer to costs, the Coonnission IIllst, as a Imtter of administrative law,

fin:l support for its unJerlying asswqJtion in the record. That will be ~ible, as the record

in this proceeding does mt support such an asswqJtion.

Ore ofthe premises ofthe erroreous asswqJtion is that the existing price caps regulatory

system inhibits the LEes from pricing seIVices subject to such regulation closer to costs. This

is false. There is 00 irqlediIrent to the LEes' pricing their services at or just above the costs

of providing those seIVices. umer the existing price cap regulatory system, the LEes could

lower their rates texlay for regulated services to ecooomic cost ifthey so desired. The price cap

l.ECs already can lower rates annually within downward baB:ls of 5%, 10%, am 15%,

depeniing on the service category, with only 14 days' ootice ani a presw11Jtion of legality.
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Even greater rate decreases are pennitted as long as the LEes emure that the rates remain above

the average variable costs of the services involved.

Although the price cap LEes are able to lower their rates toWMd costs withinthe existing

regulatory system, they have failed to do so. According to MCI, "few LEes have ever filed

rates that reduce service category prices below the price 'bani,' ani mre have seriously tested

the lower 1JouImry of average variable cost. "5

The LEes' rates for switched access services significantly exceed the ualerlying costs

of such services ani exceed cther LEC rates for COIl1J3fable uses of the sarre local retwork

facilities.6 By Wcly of illustration, MCI mtes that the Commission has required the LECs to set

switched tra:mport rates at the level of special tramport, s~ the latter m:>re cl~ly reflected

the ecommic cost of providing tramport, resulting in a 10.%. reduction in switched t:ramport

rates.7 Furtherm:>re, although the inJustry-wide ecommic cost of providing local loop ani

switching services exceeds inJustry-wide reverroes from local charges (averaging $20per m:n1h)

by only $4 billion, the interstate carrier comrmnlire an:Ilocal switching charges recover ahmst

5 ConIrents of MCI Teleconm.micatiom Corporation in this proceeding (filed
IkceniJer 11, 1995) ("MCI CotIll~Its") at 7. MCI claiIm that LEC rate decreases have teaJed
to remain within the barrls because when they lower the rate for ore service, the LECs raise the
rate for arXJther service within the smre category. [d.

6 See Comtrents of the CoIqJetitive Teleconm.micatiom Association in this
proceeding (filed~r 11, 1995) ("Con1>Tel ConIrents") at 5-8 & acconpmying mtes
(citing evideoce that LEes' rates for switched access are priced "grossly above cost"), 16-18
(citing evideoce that LECs discriminate in rates charged to different categories ofcustoIrers for
similar services); MCI ConIrents at 5 ("the LECs' true ecommic cost for providing access
services is well below the currert rates"); ConIrents of AT&T Corp. in this proceeding (filed
IkceniJer 11, 1995) ("AT&T ConIrents") at 5 ("LEe access prices substantially exceed their
ecommic cost").

7 MCI Comtrents at 5.
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$7 billion, according to evideoce provided by MCI.8 Ani the Commissionhas foom that, rather

than reducing rates, the LEes have established excessively high or unreasonably discriminatory

rates, when faced with limited actual COII1Jetition.9

Thus, any suggestion that relaxed regulation would corqJel the LECs to IO\\ef rates

toward costs in the abseoce of COII1Jetition is untenable in light of experieoce.

In their initial COlllIrents, TRA am other non-LEC parties brought to the Commission's

attention a IlU.IliJer of significant advantages that the iJxuni:lent LECs possess over potential

COII1Jetitors am that further call into question the reed for relaxed regulation of the iJxuni:lent

LECs at this jwnure. The LEes cortrol bottlereck facilities due to the fonrer govermrent

inpitmtur of their nDtqJOly power. In addition, as ore of the Regional Bell~

Corq>anies ("RBOCs") itself admitted,lO the iro.JniJent LECs bring

emrrrous struetlml1 advantages to the COII1Jetition in the form of a "paid-for"
infrastructure, naIre recognition, branl loyalty, comurrer irertia, preferential
access to data regarding the calling habits of its it1el'COllOXting COIq)etitors'
costurrers, superior access to infrastructure, established regulatory/legislative
relatiomhips, etc.

8 MCI Corntnrts at 5 & Irte 8.

9 Local Excbcqe Carriers' hxtividlwJ Case Basis 003 Service Offeri~, 4 F.C.C.
Red. 8634 (1989) recon., 5 F.C.C. Red. 4842 (1~); Local Exc1liqe Carriers' Rates. TernE.
am Corrlitjom for ExpuQ:d.1tt.ercono::cti llnwgb yntual Collocation for Special Access
am Switched Tramport, 10 F.C.c. Red. 6375 (1995) at 6376-77.

10 Cornlrents of BellSooth F'.t1Iq)e to the E'.urqJean Conmission's Green Paper on
the liberalizationofTelecorrmmicatiom Infrastructure am Cable TelevisionNetworks (March
15, 1995) at 5 (qucted inCorntnrts of:MFS Conmmicatiom CorqJany, Ioc. in this proceeding
(filed~r 11, 1995) (":MFS Corntnrts") at 4).
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MJreover, the LEes assess OOII1Jetitive access providers ("CAPs") am other \\Ulld-be

OOII1Jetitors that depeni on interconrection with LEe facilities high rates for virtual collocation

of eotqJeting facilities with t:hooe of the LEes, rates which the I.ECs 00 rot assess on

t:hemselves, thereby conferring on the im.nrbent LEes a funJaJrental cost advantage over

OOII1Jetitors.

Inadditionto, or perliapSbecaUse6f, "these COJl1letitive advantages, the imJrrbent I.ECs

have been anything but coqJerative with regulators' efforts to spur OOII1Jetition for LEe

services. In:Jeed, the LEe inlustty has atmssed an in1>ressive record ofantiOOII1Jetitive actiom

that can rot reasonably be expected to disawear if regulatory checks on such actiom are

retIDved or lightered. Rather, such aOOses can only be expected to llJl1tiply.

As a pcXential OOII1Jetitor of the LEes ooted in its initial ~rts, the IECs have

repeatedly discriminated agaimt that provider by denying its frequent requests for volwre

discounts for expanied interconrection services, while giving large discounts to the LEes'

preferred custoIrers for high capacity services \\00 are rot potential OOII1Jetitors of the LEes. 11

Amther COIlltrellter in this proceeding provided arecdotal evidetx:e of serious

antiOOII1Jetitive coOOuct by two of the RBOCs, Arreriteeh am NYNEX, in which t:hooe IECs

leveraged their control of bcXtlereck facilities to~ the growth of their OOII1Jetitors. 12

Because of the LEes' history of such abuses, 1RA am other COIIlIIlmters have proposed that

11 MFS Comrents at 4-5.

12 CotnIrents of the National Cable Television Association in this proceeding (filed
D:rermer 11, 1995) ("NCfA Connrents") at 12-18.
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the Conmission give due comideration in conp1ing its corqJetitive checklist to any

anticorqJetitive behavior by the lECs.

m. <ll'lUIJSIO.'l

The Telecorrm.mieations Resellers Association urges the Conmission to proceed with

e~ care in this proceeding, am it efil'hasizes the Ir.ed to establish the existetx:e of

rreaningful, actual corqJetition before existing regulation of the price cap l.F.Cs is relaxed.

Respectfully submitted,

February 6, 1996

Charles C. Hunter
Hunter & Mlw, P.C.
1620 I Street, N.W.
Suite 701
Washington, D.C. 2<XDi

ItsAttorreys
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